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RECENT IMPORTANT DECISIONS 421 

The facts in the principal case brought the question up squarely before the- 
supreme court of Michigan for the first time. Adopting the rule followed in 
the majority of states, that court held the privilege lost. The rule it laid 
down, however, is not quite as generSl as is found in some of the cases, for 
it excludes those cases in which the spouse who received the communication 
either collusively or voluntarily allowed the third party to get possession of it. 
Some of the cases go so far as to hold that the court will not inquire into the- 
manner in which the third party obtained possession. State v. Mathers,. 
64 Vt. 101. The following authorities are in accord with the principal case : 
1 GreenlEaf, § 254(a) ; 4 WigmorE, Evia, § 2339 ( 2 ) ! Lloyd v. Pennie et al. r 

50 Fed. 4; State v. Hoyt, 47 Conn. 518; State v. BufUngton, 20 Kan. 599. The 
same rule is applied to conversations overheard by third persons in Com. V- 
GrifRin, no Mass 181; Geiger v. State, 6 Nebr. 545; Gannon v. People, 127 
111. 507. Courts favoring the opposite rule, reason that the privilege is given 
to the communication itself and is therefore retained, "Wheresoever or in 
whosesoever hands it may be." Mercer et al. v. State, 40 Fla. 216; Ward v. 
State, 70 Ark 204; Lanctot v. State, 98 Wis. 136; Selden v. State, 74 Wis. 271. 
The same rule is applied to the attorney and client relation in Glenn v. Liggett,. 

51 Fed. 381, 2 C. C. A. 286. The following cases hold that the privilege is not 
lost if the communication is voluntarily surrendered by the receiving spouse : 
Bowman v. Patrick, 32 Fed. 368; Scott v. Com., 04 Ky. 511 ; Wilkerson v. State, 
91 Ga. 729; Maimer v. Linck, 70 Mo. App. 380. 

Husband and Wife — Separate Maintenance — Temporary Alimony and 
Suit Money. — In an action for separate maintenance, in which the fact of 
marriage was denied by the defendant, the trial court ordered payment of 
$100 suit money and $75 per month as temporary alimony. On certiorari to< 
review this interlocutory order, held : In an action for separate maintenance in 
which the fact of marriage is put in issue, the court cannot award suit money 
and alimony pending final hearing. State ex rel. Lloyd v. Superior Court of 
King Co. (1909), — Wash. — , 104 Pac. 771. 

Temporary alimony and counsel fees are not granted as a matter of course 
but the granting lies in the sound discretion of the court. Cooper v. Mayhew, 
40 Mich. 528 ; Foss v. Foss, 100 111. 576 ; Collins v. Collins, 80 N. Y. 1 ; Wester 
v. Martin, 115 Ga. 776, 42 S. E. 81. In suits for limited divorce a good cause 
of action and real injury must be shown before relief will be granted. 
Dougherty v. Dougherty, 8 N. J. Eq. 540; Davis v. Davis, 75 N. Y. 221. If" 
there is a denial of marriage, to decide that the woman had a right to tem- 
porary alimony would be to decide the question in the case without giving 
the alleged husband his day in court. A valid marriage must exist before 
temporary alimony will be allowed. Collins v. Collins, 71 N. Y. 269; Hite v. 
Hite, 124 Cal. 389, 57 Pac. 227; Shaw v. Shaw, 92 la. 722, 61 N. W. 368; 
McKenna v. McKenna, 70 111. App. 340; Purccll v. Purcell, 4 Hen. & M. (Va.) 
507; Wilhite v. Wilhite, 41 Kan. 154. 

Insurance — Waiver oe Provision Against Extra-Hazardous Occupa- 
tion. — In an action on an insurance certificate issued by defendant order,, 
providing that said certificate should be null and void if a member engaged in 
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an extra-hazardous occupation, with proviso that it might be continued in 
force as to other risks, so as to constitute special membership, upon written 
waiver of liability of the order by the member because of such increased 
hazard, held, that by receiving and keeping assessments after notice of the 
increased risk, the defendant allowed the certificate as originally issued to 
remain in force. Johnson v. Modern Brotherhood of America (1909), 
— Minn. — , 123 N. W. 819. 

It is evident that this decision amounts to a holding that the defendant 
waived the occupation of the deceased. It is consistent with the facts to hold 
that it merely waived the method of becoming a special member. Such is 
apparently the idea of Lewis, J., in a dissenting opinion. The cases cited in 
the majority opinion on this point, with the exception of Modern Woodmen of 
America v. Colman, 68 Neb. 660, might be distinguished on the ground that in 
those cases there was only one condition that could have been waived, and 
not two, either of which might have been waived, as in the principal case. 
In the Nebraska case, the facts of which are similar to those of the principal 
case, it is said that it can not be presumed that the company intended to keep 
the money (assessments) without consideration. But there was consideration, 
namely, the continuance of special membership. Abell v. Modern Woodmen of 
America, 96 Minn. 494. It is difficult to see the distinction in principle between 
the Abell case and the principal case. In the former no special act of the 
insured was required to bring about special membership, but it resulted as a 
matter of course, and the company was liable only to a limited extent. In the 
principal case an act of the member was required before special membership 
should exist. Yet the court holds that the occupation was waived and not the 
method of acquiring special membership, and that the defendant is liable to 
the full extent. But after all the policy of the courts to give the insured the 
benefit of the doubt must be remembered. 1 Cooley's Briefs on the Law of 
Insurance, p. 633, and cases there cited. The mutual benefit certificate is 
subject to the same rules in this regard as other contracts of insurance. 
Wiggin v. Knights of Pythias, (C. C.) 31 Fed. 122; Holland v. Taylor, 
in Ind. 121. Forfeitures are not favored in the law, and the waiver as 
applied in the principal case would avoid forfeiture. Again where a stipula- 
tion such as the one in question is inserted for the benefit of the insurer, the 
word "void" is to be construed to mean "voidable" and if the insurer does not 
elect to avoid it, the contract will remain in force. The party in default can 
not defeat it. Turner v. Meridan Fire Ins. Co., (C. C.) 16 Fed. 4$4;Baer v. 
Phoenix Ins. Co., 4 Bush 242 ; Viele v. Germania Ins. Co., 26 Iowa 1. 

Limitation of Actions — Absence from State — When Statute will not 
Run Against Cause of Action. — Defendant at different times, while tem- 
porarily in the state executed two promissory notes, one in favor of plaintiff, 
payable on or before February 15, 1892; the other in favor of a third party, 
payable May I, 1893, and which later was assigned to the plaintiff. Defendant, 
except for occasional visits, not exceeding one year, remained out of the state 
from February 1893, to January 1907. In this action (brought in January 
1907) to recover the amount of the notes, it is held, (King, J., dissenting), 



